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आदेश /O R D E R 
 
PER V. DURGA RAO, JUDICIAL MEMBER:   
 

This appeal filed by the assessee is directed against the order of 

the ld. Commissioner of Income Tax (Appeals), National Faceless Appeal 

Centre (NFAC), Delhi, dated 16.03.2023 relevant to the assessment year 

2017-18 passed under section 271B of the Income Tax Act, 1961 [“Act” in 

short].  

 
2.  Brief facts of the case are that the assessee has filed its return of 
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income on 20.10.2018 for the assessment year 2017-18 admitting an 

income at ₹.6,41,350/-. The case of the assessee was selected for 

limited scrutiny under CASS with the reason “cash deposit during the 

year”. After following due procedures and considering the submissions 

of the assessee, the Assessing Officer has completed the assessment 

under section 143(3) of the Act dated 16.12.2019 by assessing total 

income of the assessee at ₹.29,01,850/-.  

 
3.  Subsequently, penalty proceedings have been initiated under 

section 271B of the Act for delayed filing of audit report under section 

44AB of the Act. Since the turnover of the assessee for the year under 

consideration were ₹.3,62,95,987/-, the assessee was required to get 

their accounts audited and liable to file the tax audit report as required 

under section 44AB of the Act before the due date. As the assessee has 

not filed the tax audit report within due date, the Assessing Officer levied 

penalty of ₹.1,50,000/- under section 271B of the Act. On appeal, the ld. 

CIT(A) (NFAC) confirmed the penalty levied under section 271B of the 

Act.  

 
4.  On being aggrieved, the assessee is in appeal before the Tribunal. 

The ld. Counsel for the assessee has submitted that the audit report 
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under section 44AB of the Act was filed on 20.01.2018, much before the 

completion of the assessment which was also considered by the 

Assessing Officer before concluding the assessment and by relying upon 

the decision of the Tribunal in the case of Balaji Logistics v. ACIT in I.T.A. 

No. 2248/Chny/2019 dated 07.09.2022, the ld. Counsel prayed for 

deleting the penalty levied under section 271B of the Act.  

 
5.  On the other hand, the ld. DR supported the orders of authorities 

below.  

 
6.  We have heard both the sides, perused the materials available on 

record and gone through the orders of authorities below. In the penalty 

order, the Assessing Officer had noted that the assessee’s turnover in the 

year under consideration were ₹.3,62,95,987/-. The assessee was 

required to get his accounts audited under section 44AB of the Act and 

filed within the due date. Since the assessee has not filed the tax audit 

report under section 44AB of the Act before the due date, the Assessing 

Officer levied penalty of ₹.1,50,000/- under section 271B of the Act, which 

was confirmed by the ld. CIT(A)(NFAC). By assigning reasons for the 

delay, it was submitted that the audit report under section 44AB of the Act 

were furnished during the course of assessment proceedings under 

section 143(3) of the Act, which was also considered by the Assessing 
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Officer before concluding the assessment. Thus, we are of the considered 

opinion that when the Tax Audit Report was made available to the 

Assessing Officer before completion of assessment proceedings, then for 

venial technical breach without any mala fide intention, penalty cannot be 

levied under section 271B of the Act.  

 
6.1  Similar issue on an identical fact was subject matter in appeal 

before this Tribunal in the case of Balaji Logistics v. ACIT in I.T.A. No. 

2248/Chny/2019 dated 07.09.2022 for the assessment year 2015-16, 

wherein, the Tribunal has observed as under: 

“6. We have heard both the parties, perused the materials available on 
record and gone through orders of the authorities below. It is an admitted fact 
that although the assessee has filed Tax Audit Report in Form 3CB as required 
u/s.44AB of the Act, beyond due date specified u/s.139(1) of the Act, but such 
Tax Audit Report was made available to the AO before completion of 
assessment proceedings u/s.143(3) of the Act, on 22.11.2017.  It is evident 
from the fact that the assessee has obtained Tax Audit Report from an 
Accountant on 28.03.2016 and furnished before the AO during the course of 
assessment proceedings.  Therefore, we are of the considered view that when 
the Tax Audit Report was made available to the AO before completion of 
assessment proceedings, then for venial technical breach without any mala 
fide intention, penalty cannot be levied u/s.271B of the Act.  Further, a similar 
issue has been considered by the co-ordinate Bench of the Tribunal in the case 
of M/s. T P D 101 Uthangarai Milk Producers Co-operative Society 
Ltd.(supra), where on identical set of facts, penalty levied u/s.271B of the Act, 
has been deleted.  The relevant findings of the Tribunal are as under: 
 

“…7. We have heard both the parties and perused the materials 
available on record and gone through the orders of the authorities 
below. The assessee supposed to have been filed audit report as 
required u/s.44AB of the Act, on or before 31.10.2015.  However, such 
audit report has been filed on 05.03.2016, which is before the date of 
completion of assessment proceedings u/s.143(3) of the Act.  In other 
words, although the assessee has filed tax audit report beyond the 
stipulated period, but such tax audit report was made available to the 
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AO before he completes assessment proceedings.  The assessee has 
given reasons for delay in filing tax audit report. As per which, the 
audit of accounts of society done by the Dept. of Cooperative Audit, 
could not be completed on or before 31.10.2015 and said delay was 
not in the hands of the assessee.  Therefore, there is a reasonable 
cause for not filing the tax audit report within prescribed time limit ad 
thus, penalty cannot be levied.  We find merits in the submission of the 
assessee for the simple reason that non-filing of audit report within the 
due date is a venial technical breach without any mala fide intention 
on the part of the assessee.  Because, completion of audit of books of 
accounts of the society is under the control of Dept. of Cooperative 
Audit and thus, unless the Dept. of Cooperative Audit completes audit, 
the assessee cannot file return of income along with tax audit report.  
Therefore, we are of the considered view that reasons given by the 
assessee for not filing tax audit report prescribed u/s.44AB of the Act, 
is neither intention nor any mala fide intention, but it is venial 
technical breach and for this reason, penalty u/s.271B of the Act, 
cannot be levied. This principle is supported by the decision of the 
Hon’ble jurisdictional High Court in the case of P.Senthil Kumar v. 
PCIT reported in 416 ITR 336, where an identical issue had been 
considered by the Court and held that for venial technical breach 
without any mala fide intention, penalty cannot be levied.   The ITAT 
Cochin Bench in ITA No.411/Cochin/2018 vide order dated 05.02.2019 
had held that once audit report has been made available before the 
AO, when the assessment proceedings were completed, then, there is 
no reason for levy of penalty.  
 
8. In this view of the matter and considering the facts and 
circumstances of the case, we are of the considered view that reasons 
given by the assessee for not filing tax audit report within due date 
comes under reasonable cause as provided u/s.271B of the Act, and 
thus, the AO is erred in levying penalty u/s.271B of the Act.  Hence, we 
direct the AO to delete penalty levied u/s.271B of Act.”…. 
 

7. In this view of the matter and by following the decision of the co-
ordinate Bench of the Tribunal in the case of M/s.T P D 101 Uthangarai Milk 
Producers Co-operative Society Ltd.(supra), we direct the AO to delete 
penalty levied u/s.271B of the Act. 
 
8. In the result, the appeal filed by the assessee is allowed.” 

 
6.2  Respectfully following the above decision of the Coordinate 

Benches of the Tribunal in the case of Balaji Logistics v. ACIT (supra) for 

the assessment year 2015-16, we are of the considered opinion that it is 
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not a fit case for the levy of penalty under section 271B of the Act and 

accordingly, the penalty levied stands deleted. 

 
7. In the result, the appeal filed by the assessee is allowed. 
 

Order pronounced on 30th August, 2023 at Chennai. 

  
Sd/- Sd/- 
(MANJUNATHA, G.) 
ACCOUNTANT MEMBER 

(V. DURGA RAO) 
JUDICIAL MEMBER 

 
Chennai, Dated, 30.08.2023 
 
Vm/- 
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